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BETWEEN

STEVE KOMBO ....................................................................................  1ST PLAINTIFF

FRANCIS KARINGI ...........................................................................  2ND PLAINTIFF

WILFRED KIMANI (SUING ON BEHALF OF UNIONSQUARE
VENTURES) .........................................................................................  3RD PLAINTIFF

ANDREW MUDE ................................................................................  4TH PLAINTIFF

AND

LEONARD SIRO ..............................................................................  1ST DEFENDANT

PAUL KINUTHIA ...........................................................................  2ND DEFENDANT

BERNARD MUYA MATIPO ..........................................................  3RD DEFENDANT

SCHOLASTICA NABUTUTU WABENDE ................................... 4TH DEFENDANT

AND

JOXXELA LIMITED ................................................................  INTERESTED PARTY

RULING

1. This Ruling relates to a Notice of Motion dated 24th October 2022. It is brought by the defendants
who are the applicants in this matter and is anchored under Section 1A, 1B, 3 and 3A of the Civil
Procedure Act, Order 45 & 51 Rule 1 of the Civil Procedure Rules & Article 159 of the Constitution of
Kenya. It seeks the following orders:

i. Spent.
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ii. That the ex-parte orders of the court issued on the 22nd September 2022 be set aside and or
varied accordingly and pending the hearing of this application the said orders be stayed.

iii. That costs be provided for.

2. The Application is supported by grounds on the face of it and in the supporting adavit sworn on 21st

October 2022 by Paul Kinuthia, the 2nd Defendant on behalf of the other applicants.

3. In summary, the applicants are saying that this court lacks jurisdiction to hear and determine this matter
as it relates to land ownership, land use and or cancellation or revocation of titles to land and that the
orders dated 22nd September 2022 were issued ex parte.

4. The applicants are raising issue with the mode of service which they term was done in bad faith by
the Respondents misleading the court in an attempt to secure the orders ex parte without according
the applicants an opportunity to be heard; that the ex parte orders are prejudicial to the applicants
and that this matter touches on land use, land ownership and land titles and therefore this court lacks
jurisdiction to determine this matter.

5. The deponent states that he, together with the 1st defendant, purchased and paid fully parcels of land
Nos. Kajiado/Ildamat/5556,5557, 5558,5559, 5560, and 5561 and requested the same to be registered
in the name of their company Joxxela Ltd, the Interested Party herein and the Respondents have
no claim on the said properties; that the Respondents were dealing with an entity called Diamond
Property Merchant Ltd (DPML) and not the applicants or the Interested Party and that what existed
between the Respondents and the Applicants is a farming venture which has since terminated and that
it would be uncalled for and outright theft for the Respondents to lay claim on the land which initially
belonged to the Interested Party and which has since been liquidated and sold to various persons some
of who are not parties to these proceedings.

Replying Adavit

6. The Application is opposed through a Replying Adavit by Francis Karingi, the 2nd Plainti/
Respondent. It is shown to have been sworn on 4th January 2022 on behalf of the other Respondents
and was led on 5th January 2023. The date of swearing that adavit may be an error given that it was
responding to the Application dated 24th October 2022.

7. The Respondents have touched on many issues in that adavit. It is deposed that that application is
frivolous, vexatious, has no cause of action, an abuse of court process and is in bad faith, only meant
to derail and delay the hearing and determination of this matter.

8. It was deposed that the Applicants have admitted interfering with the assets of the Interested Party by
selling them and alienating them from the jurisdiction of this court and therefore the interim orders
stand to protect this mischief.

9. It was deposed that proper service was eected after obtaining court order for substituted service; that
it is only upon being served on 27th October 2022 that the Respondents’ counsel became aware of the
advocates for the Applicants on record; that to date, the 3rd and 4th Defendants and their whereabouts
remain unknown to the Respondents and therefore the best mode of service remain substituted service.

10. On the issue of jurisdiction of this court to determine this matter, the Respondents have deposed that
the issue in dispute is the directorship and shareholding of the Interested Party and that should this
court nd that the Applicants defrauded the Plaintis and the Interested Party, then the revocation of
the titles would be a natural and collateral consequence of the fraud.
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11. It was deposed that the properties mentioned by the Applicants are assets of the Interested Party which
assets were misappropriated to the exclusion of all the genuine shareholders of the Interested Party;
that the Respondents seek a reversion of the properties to the Interested Party and compensation
of the Interested Party and the Respondents for the losses caused by the Applicants; that the use of
land is collateral to the major claim of directorship and shareholding; that the land belonging to the
Interested Party was a misappropriated assets which are sought to revert to the Interested Party; that
the Interested Party is a private limited company as dened under section 3(1) of the Companies Act
and that the “court” as dened in the same section is the High Court and therefore it is this court that
has jurisdiction to determine this matter.

12. The Respondents cited Republic v. Resident Magistrate’s Court at Kiambu, Ex parte Geoffrey Kariuki
Njuguna & 19 others [2017] eKLR to emphasize the point that only the High Court has jurisdiction to
hear and determine any dispute touching on company law by virtue of section 3 of the Companies Act.

13. There is also the Replying Adavit of Steve Kombo, the 1st Plainti/Respondent sworn on 27th

January 2023. Steve Kombo associated himself with the Replying Adavit of the 2nd Plainti who
has stated that he had authority to swear that adavit on behalf of the other Plaintis. I have read the
adavit and I need not replicate it in this ruling.

Submissions

14. I directed parties to le written submission to enable this court to determine the issue of jurisdiction
raised in the Notice of Motion dated 24th October 2022. Both parties have led their submissions.
The Applicants’ submissions are dated 16th February 2023. The Applicants have explained the
constitutional provisions granting jurisdiction to this court and the Environment and Land Court
(ELC) being articles 165 (3) for the High Court and 162 (2) (b) for the ELC as well as section 13 of
the ELC Act.

15. They have submitted that as stated by the court in Owners of the Motor Vessel “Lillian S” vs. Caltex Oil
(Kenya) Ltd (1989) KLR 1, jurisdiction is everything and without it, a court has no power to make
one more step. They submitted that this court lacks jurisdiction and should down its tools and strike
out the entire suit. They submitted that this court cannot transfer this matter to the ELC because both
courts are of equal status exercising dierent jurisdictions and that section 18 of the Civil Procedure
Act empowers the High Court to transfer a suit for hearing and disposal to any subordinate court and
not the ELC.

16. It was submitted that the order to transfer the suit from one court to another cannot be made unless
the suit has in the rst instance been brought to a court with jurisdiction to try it.

17. The Applicants, submitted on the issue of setting aside the orders issued on 22nd September 2022. They
submitted that if this court were to nd that it lacks jurisdiction in this matter, then this issue would
be mute.

18. The Respondents’ submissions are dated 27th February 2023 and led on 2nd March 2023. The
submissions are detailed, covering the summary of the case, the legal analysis on the issue of review
of the courts orders and the correct provisions of the law to base an application seeking review of the
orders on, the issue of service of the suit on the Applicants, to which they submitted that the Applicants
were properly served and the issue of jurisdiction of this court.

19. The Respondents submitted on the issue of jurisdiction of this court on a “without prejudice basis”
because of the reasons advanced in the submissions. It is the case for the Respondents that this suit is
about directorship and shareholding of the Interested Party and investment in agribusiness and that
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the issue of the assets (land) is ancillary to the main issue. They submitted that when the court lacks
jurisdiction, it does not stay or set aside interim orders but is asked to dismiss and/or transfer the suit
for lack of jurisdiction and that a court of law can only grant orders prayed for.

20. The Respondents invoked “the Dominant Test”/“Predominant Purpose Test” and submitted that the
dominant issue in this matter is shareholding and directorship of the Interested Party. They cited Co-
operative Bank of Kenya Limited v. Patrick Kangethe Njuguna & 5 others [2017] eKLR where the
Court of Appeal had this to say:

“ By parity of reasoning, the dominant issue in this case was the settlement of amounts owing
from the respondents to the appellant on account of a contractual relationship of a banker
and lender…. While exclusive, the jurisdiction of the ELC is limited to the areas specied
under Article 162 of the Constitution, Section 14 of the ELC Act and Section 150 of the Land
Act; none of which concern the determination of accounting questions. Consequently, this
dispute does not fall within any of the areas envisioned by the said provisions. On the other
hand, the jurisdiction of the High Court over accounting matters is without doubt, fall
under Article 165 (3) of the Constitution.”

21. It was submitted, further, that the jurisdiction of the ELC under Article 162 of the Constitution,
Section 13 of the ELC Act and Section 150 of the Land Act do not concern the shareholding and
directorship of a company. The Respondent made detailed submissions to emphasize their point that
the dominant issue in this matter is not land and therefore this court is the correct forum for this matter
to be heard and determined.

Determination

22. I have considered this matter. It is prudent, where the issue of jurisdiction of the court is raised, to
resolve that issue rst to pave the way for determination of other issues were the court to nd that it is
clothed with requisite jurisdiction to handle the matter.

23. Under paragraph 68, Supreme Court of Kenya in Samuel Kamau Macharia & another v Kenya
Commercial Bank Limited & 2 others [2012] eKLR had this to say on the issue of jurisdiction:

“ (68) A Court’s jurisdiction ows from either the Constitution or legislation or
both. Thus, a Court of law can only exercise jurisdiction as conferred by
the Constitution or other written law. It cannot arrogate to itself jurisdiction
exceeding that which is conferred upon it by law. We agree with counsel
for the rst and second respondents in his submission that the issue as to
whether a Court of law has jurisdiction to entertain a matter before it, is not
one of mere procedural technicality; it goes to the very heart of the matter,
for without jurisdiction, the Court cannot entertain any proceedings. This
Court dealt with the question of jurisdiction extensively in, In the Matter of
the Interim Independent Electoral Commission (Applicant), Constitutional
Application Number 2 of 2011. Where the Constitution exhaustively provides
for the jurisdiction of a Court of law, the Court must operate within the
constitutional limits. It cannot expand its jurisdiction through judicial craft
or innovation. Nor can Parliament confer jurisdiction upon a Court of law
beyond the scope dened by the Constitution. Where the Constitution confers
power upon Parliament to set the jurisdiction of a Court of law or tribunal, the
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legislature would be within its authority to prescribe the jurisdiction of such
a court or tribunal by statute law.

24. Resolving the issue of jurisdiction rst saves judicial time and saves parties costly litigation and time
spent in a matter before a court that is not seized with the requisite jurisdiction. the Constitution of
Kenya has created two courts of equal status: the High Court and the ELC. However, these courts
exercise distinct jurisdiction from each other. The High court is a creature of Article 165 of the
Constitution. Its jurisdiction is specied under Article 165 (3). The High Court is prohibited by Article
165 (5) (b) of the Constitution of Kenya from exercising jurisdiction falling within the jurisdiction of
the courts contemplated in Article 162 (2).

25. The ELC is one of the courts contemplated in Article 162 (2) (b) of the Constitution. Article 162 (2)
(b) provides that:

Parliament shall establish courts with the status of the High Court to hear and determine
disputes relating to—(b) the environment and the use and occupation of, and title to, land.

26. The jurisdiction of the ELC is specied further under Section 13 of the ELC Act as follows:

(1) The Court shall have original and appellate jurisdiction to hear and determine all disputes in
accordance with Article 162(2)(b) of the Constitution and with the provisions of this Act or
any other law applicable in Kenya relating to environment and land.

(2) In exercise of its jurisdiction under Article 162(2)(b) of the Constitution, the Court shall have
power to hear and determine disputes—

(a) relating to environmental planning and protection, climate issues, land use planning,
title, tenure, boundaries, rates, rents, valuations, mining, minerals and other natural
resources;

(b) relating to compulsory acquisition of land;

(c) relating to land administration and management;

(d) relating to public, private and community land and contracts, choses in action or other
instruments granting any enforceable interests in land; and

(e) any other dispute relating to environment and land.

27. With that clarity on the issue of jurisdiction, it is upon this court to determine whether the claim by
the Plaintis/Respondents falls under the jurisdiction of this court of that of the ELC. I have read
the pleadings in this matter. I have noted that in paragraph 10 of the Plaint, a company by the name
of Diamond Properties Merchants Limited (DPML) advertised for a hybrid agribusiness and land
investment in which investors would contribute money which would entitle them to parcels of land
and greenhouses. The said land would be utilized by DPML for agribusiness purposes for the benet
of the investors.

28. In paragraph 11 of the Plaint, it is stated that the said transaction described in paragraph 10 was of
a sale and leaseback nature whereby each investor would be buying land and the said land would be
leased back by the company for agribusiness purposes.

29. It is clear to me that things did not run smoothly. Paragraph 16 of the Plaint shows that there was a
compensation scheme where DPML oered to the 4 Plaintis and the 1st and 2nd Defendants through
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the 1st Plainti 45 acres of land being title numbers Kajiado/Ildamat/5556, 5557, 5558, 5558. 5560
and 5561, among other assets to be shared as per each party’s contribution.

30. I also note that among the reliefs sought under paragraph 59(l) is cancellation of titles issued on
the strength of Gazette Nos. 1167 and 1168 issued on 12th February 2021 in respect of Kajiado/
Ildamat/5558, 5560 and 5556 in the names of the people named in that paragraph.

31. My understanding of this matter as narrated in paragraphs 27, 28, 29 and 30 above is that the
issues central to this matter is ownership of land and land use. The two issues cannot be isolated
from the central dispute herein. The other issues of directorship and shareholding as pleaded by the
Respondents, aecting land and land use in the titles mentioned in this matter are ancillary to that
central issue. Even if this court were to consider the “dominant test” or “predominant test”, it is my
considered view that this test would be a land and land use related matter as those are the issues popping
out as the main issues for consideration.

32. It is common knowledge that proof of ownership of land is possession of a title deed. Where that title
is questioned, for example due to fraud or other illegal dealing, the ownership of that land by anyone
so claiming comes to question. That person must be given a chance to argue his case in the right forum.
In our case that right forum is the ELC as the law provides. That court is clothed with the requisite
jurisdiction to handle such a matter and the inherent discretion to handle and resolve any other issue
incidental of ownership of the land un question.

33. It is my view that after giving this matter careful consideration the conclusion I arrive at is that this is
a dispute that falls squarely under the jurisdiction of the ELC and not the High Court and I so nd.
Consequently, this court lacks jurisdiction to continue handling this matter.

34. I have considered the arguments of the parties that this court cannot transfer this matter to the ELC
for lack of jurisdiction to do so. I am however of a dierent view. It is my view and so believe that
the Constitution of Kenya 2010 enjoins this court to consider the principles of right to access to
justice, expediency in delivery of justice and substantive justice and transfer this matter to the ELC for
determination. I have also considered the Court of Appeal pronouncements in Daniel N. Mugendi v.
Kenyatta University & 3 others (2013) where it stated that:

“ ………………in endevouring to meet the ends of justice untrammeled by procedural
technicalities, we set aside the order striking out the appellant’s petition and direct that
the High Court do transfer it to the Industrial Court which also has jurisdiction and
authority to consider the claims of breach of fundamental rights as pertain to industrial
and labour relation matters. It is only meet and proper that the Industrial Court do
exclusively entertain those matters in that context and with regard to Article 165(5) (b).
And in order to do justice, in the event where the High Court, the Industrial court or
the Environment and Land court comes across a matter that ought to be litigated in any
of the other courts, it should be prudent to have the matter transferred to that court for
hearing and determination. These three courts with similar/equal status should in the spirit
of harmonization, eect the necessary transfers among themselves until such time as the
citizenry is well-acquainted with the appropriate forum for each kind of claim….”

35. In conclusion, I hereby order that this matter be transferred to the ELC Kajiado for hearing and
determination. The Deputy Registrar of this court is hereby directed to place this le before the
Presiding Judge of the ELC for directions on a date to be communicated to the parties.

36. Orders shall issue accordingly.
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DATED, SIGNED AND DELIVERED THIS 17TH JANUARY 2024

S. N. MUTUKU

JUDGE
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