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RULING

1. Some 24 Claimants sued the Respondents on 16 May 2013 and the issues in dispute were stated as
failure to pay terminal dues to the Claimant and unfair and illegal termination of employment. 

2. The Respondents filed a Statement of Defence on 10 July 2013. 
3. According to the record, the parties reached consent and decree was issued on 12 June 2014 as

follows 

1. The respondent to pay the claimants kshs 4,433,683.00 as per details in the respondent’s
final tabulation of the claimants final dues dated 6.6.2014 and signed for the parties and to
be filed in court by close of today.

2. The respondent to pay costs of the suit agreed at 342,388.00

3. There be stay of execution for 30 days from today.

4. The decree appears to have been prepared in a hurry as it has several errors. 
5. On 17 September 2014, the Advocate for the Claimants filed 2 motions under urgency (dated 18

August 2014). 
6. One motion was filed on behalf of Veronica W. Macharia and it sought a review of the consent on

the ground that her terminal benefits had been computed based on the occupation of a herder and
not general labourer (according to her this was the correct designation). 

7. The second motion was filed on behalf of Daniel Ouma Oduor and 4 others and sought to include
Josephat Laboso and Peter Oducho Baluthi (3rd and 4th applicants-whose names had been omitted
from the consent), and that the applicants be paid terminal benefits commensurate with the higher
positions they held. 

8. The 2 applications were placed before me on 2 October 2014, and the parties informed me that
they were negotiating. I directed that the parties report back on 21 October 2014 with a view to
recording consent. 



9. By 21 October 2014 no settlement had been reached and new mention date of 10 November 2014
was fixed. 

10.After a few other false starts, the parties’ Advocates on record filed a consent in Court on 18
December 2014 in which they agreed that the names of Josephat Laboso and Peter Oducho Baluthi
be included and their respective claims be computed forthwith. 

11.In my view, the second motion was compromised and there is  nothing more pending for my
determination as the parties mutually agreed to include the 2 and compute their benefits. 

12.What is pending therefore is the application by Veronica W Macharia. 
13.On 22 April 2015, the motion was fixed for inter partes hearing on 15 June 2015. The date was

fixed in the presence of Mr. Masese for the Respondents and in the absence of the Claimants. The
Court directed Mr. Masese to serve a hearing notice. 

14.When  the  application  was  called  up  for  hearing  on  15  June  2015,  the  Claimants  in  the
compromised  application  were  present  but  their  advocate  on  record  was  absent.  Mr.  Masese
successfully sought that the application dated 18 August 2014 be dismissed. 

15.One of the Claimants (not Veronica Macharia) addressed the Court and requested that the Court
waits  for  their  advocate.  The  whereabouts  of  the  advocate  was  not  disclosed  and  the  Court
dismissed the motion with costs to the Respondents. 

16.This prompted the Claimants to file an application on 23 June 2015 seeking the setting aside of
the dismissal order. This is the application the subject of this ruling. 

17.The Respondent filed grounds of opposition to the motion on 8 July 2015 and submissions were
made on the same day. 

18.The  main  reason  advanced  by  the  Claimant’s  advocate  for  seeking  the  setting  aside  of  the
dismissal  was  that  the  advocate  (Mrs.  Kirui)  who had attended  Court  on  22  April  2015 had
indicated that the application had been argued and ruling reserved for 15 June 2015. 

19.The supporting affidavit  was sworn by one Fatma Ali,  an advocate  practicing  in  the firm of
Gordon Ogola, Kipkoech & Co. Advocates. 

20.The order sought by the Claimants is discretionary. In order to exercise its discretion, the party
seeking the exercise of the discretion  must satisfy the Court  that  there are  sufficient  reasons.
Candid and full disclosure must also be made. 

21.Mrs. Kirui who attended Court when the Court allegedly directed it would deliver a ruling did not
swear and or file any affidavit. She was the proper party to depose as to what happened on 22
April 2015. 

22.According to the Court record, Mrs. Kirui did not attend Court on 22 April 2015 when the Cause
was called. The record bears that the Claimant was/were absent. 

23.It would have been necessary for Mrs. Kirui to explain how and where she got the indication that
the Court had reserved ruling for 15 June 2015. 

24.Further, in the Memorandum of Claim, the Claimants had annexed a document in which Veronica
Macharia  was  designated  as  a  herder  and  not  general  labourer.  Her  correct  designation  was
information within her knowledge. 

25.Without that explanation, the Court is unable to exercise its discretion in favour of the Claimants. 
26.The upshot is that the motion dated 23 June 2015 is dismissed with costs to the Respondent. 
27.It is so ordered. 
28.A few more words before I retire my pen. Pleadings by advocates need to be concise, neat and

tidy. The applications which have been filed in this Cause did not follow the pattern in which the
Cause was commenced. 

29.The names of some of the Claimants were omitted. That is not desirable or advisable. It brings a
lot of confusion and embarrassment in orders which might result. There is need for consistency in
pleadings. 

Delivered, dated and signed in Nakuru on this 23rd day of October 2015.

Radido Stephen

Judge
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