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A. Dispute Background
1. This matter was commenced vide a Reference under Section 12(4) of the Landlord and Tenant (Shops,

Hotels and Catering Establishments) Act, Cap. 301, Laws of Kenya dated 22m April 2025, in which
the Tenant/Applicant complains that the Landlord/Respondent is threatening to evict her from the

premises known as L.R. 6845/124, Plot No. B57 — Skyway Business Centre without due process.

2. The tenant/applicant filed a notice of motion under a certificate of urgency dated 22nd April 2025 in
which she sought for the following orders; -

i. That the application be certified as urgent

ii. That the Tribunal be pleased to issue a temporary injunction restraining the Respondents,
their agents, servants, or whosoever from evicting, harassing, or interfering with the
Applicant’s tenancy pending the hearing and determination of the application and suit.

iii. That the Tribunal be pleased to issue an order restraining the Respondents, their agents,
servants, or whosoever from breaking into the said premises, damaging property, carting
away, and/or disposing of property belonging to the Applicant pending the hearing and

determination of the application and suit.

iv. That the termination notice dated 11th April 2025 be stayed pending hearing and
determination of the suit.
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10.

11.

v. That, in default of the above prayers, the Tribunal be pleased to grant the Applicant leave to

file for damages.
vi. That the O.C.S Mihango Police Station do ensure compliance with the orders issued.
vii. That the costs of the application be awarded to the Applicant.

The tenant’s application is supported by an affidavit of even date.
The application is opposed vide a replying aaffidavit sworn by the respondent on 9th May 2025.

The Tenant/Applicant operates an electronics appliances business from the suit premises. She avers
thaton 11th April 2025, the Landlord, through its agent, served her with a notice to vacate the premises
by 30th May 2025.

The Applicant states that the said notice is contrary to the spirit and terms of a consent order recorded
on 31st July 2024 and adopted by the Tribunal on 5th August 2024 in BPRT/E606/2024, which
required the parties to revise the lease agreement and live in harmony.

She further contends that she is not in rent arrears, has not breached the tenancy agreement, and that
the respondent’s allegations including change of user, addition of locks, and connection of Wi-Fi cables
—are res judicata, having been dealt with in the earlier matter.

The Landlord’s Replying Afhidavit avers that the Tenant has breached the lease agreement and that
the termination notice is lawful. He raises allegations of non-cooperation, misconduct, and breach of
terms, which the Tenant denies.

In her Supplementary Affidavit dated 24" May 2025, the tenant reiterates that the Landlord has not
produced any credible evidence to prove breach and that the notice was issued in bad faith, with the
intent to harass and remove her from the premises.

The Tribunal directed that the application be disposed of by way of written submissions. The
Applicant filed written submissions dated 27th June 2025, and supplementary submissions dated 22nd
July 2025.

During a subsequent court hearing, the respondent indicated that they had filed their written
submissions; however, the same is not filed in the Tribunal’s records and is not available on the CTS
portal. We shall consider the submissions filed together with all the pleadings as we deal with the issues
for determination.

Annexures to Tenant’s Affidavits:

Copy of the Lease agreement dated 21* July 2023 (DBM-1).Copy of Mpesa Statement showing rent
payment (DBM-2).Copy of Notice to Vacate dated 23" May 2024 (DBM-3).Photographs of damage
caused by the respondent (DBM-4)Copy of the consent order in BPRT/E606/2024 (DBM-5).

Annexures to Landlord’s Affidavits:

Copy of Lease agreement (BBMM-1, BBMM-2, BBMM-3, BBMM-8)Photographic evidence showing
the alterations and fixtures allegedly made by the Tenant (BBMM-4)A copy of the consent order
recorded in BPRT/E606/2024 (BBMM-6)A copy of the notice to terminate tenancy dated 11th April
2025 issued to the Tenant/Applicant (BBMM-7)

B. Issues for Determination

12.

The Tribunal has identified the following issues for determination:
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a. Whether the notice to terminate tenancy dated 11* April 2025 is valid/legal.
b. Whether the Tenant is entitled to the orders sought in the application dated 22nd April 2025.

c. Who shall bear the costs of this application.

Issue (a) Whether the notice to terminate tenancy is valid/legal

13.

14.

15.

16.

The tenancy herein is a controlled tenancy within the meaning of Section 2 of the Act. Under Section
4(2) of the Act, a landlord seeking to terminate such a tenancy must issue a notice in the prescribed
Form A, stating the grounds for termination, giving not less than two months’ notice, and serving the
same properly.

The impugned notice dated 11th April 2025 is not in the prescribed format, does not comply with
Form A requirements, and does not set out sufficient legal grounds supported by evidence.

In Alibhai Manaver v. A.R. Mears [1944] 11 EACA 31, the Court emphasised that where the statute
prescribes a form for a notice, strict compliance with that form is mandatory, and any deviation renders
the notice invalid.

The Landlord’s notice is therefore invalid for failure to comply with statutory requirements.

Issue (b) Whether the Tenant is entitled to the orders sought in the application dated 22" April 2025

17.

18.

19.

The Tenant has demonstrated, through documentary evidence, that she is up to date in rent payment
and has not breached any term of the tenancy agreement. The Landlord has not discharged the burden
of proof under Sections 107 and 109 of the Evidence Act, Cap. 80.

Allegations of breach and misconduct are unsupported by credible evidence and, in any event, most
of the issues raised are res judicata, having been determined in BPRT/E606/2024.

In the circumstances, the Tenant is entitled to the orders sought in the application herein.

Issue (c ) Who shall bear the costs of the application.

20. Under Section 12(1)(k) of Cap. 301, Laws of Kenya, costs of any suit before this tribunal are in its
discretion but always follow the event unless for good reasons otherwise ordered. We shall order costs
to the tenant/applicant.

C. Final Orders

21. In conclusion, the following orders commend to us; -

a. The notice to terminate tenancy dated 11th April 2025 is hereby declared invalid for failure
to comply with Section 4(2) of the Landlord and Tenant (Shops, Hotels and Catering
Establishments) Act, Cap. 301, Laws of Kenya.

b. The tenant’s application dated 22" April 2025 is allowed as prayed.

c. The Landlord is at liberty to issue a fresh notice strictly in compliance with the Act and
prescribed Form A.

d. Tenant shall continue to pay rent as and when the same falls due.

e. Costs of KES. 25,000 awarded to the tenant to be offset against the rent account.
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It is so ordered.
RULING DATED, SIGNED AND DELIVERED VIRTUALLY THIS 15™ AUGUST 2025.
HON. JOYCE AKINYI OSODO - PANEL CHAIRPERSON
BUSINESS PREMISES RENT TRIBUNAL
HON GAKUHI CHEGE - PANEL MEMBER
In the presence of: -
Mr. Mamboleo for Tenant

Landlord present-in-person
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